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State and local governments have 
a legitimate interest in setting 
standards for pay and work-
ing conditions of employees 
within their jurisdictions, espe-
cially those who work at publicly 
owned facilities such as airports. 
Yet, in recent years, corpora-
tions and industry groups have 

frequently—though usually unsuccessfully—chal-
lenged such actions as preempted by federal law. Two 
recent articles in this publication have suggested that 
the courts are getting it wrong: Douglas Painter and 
Robert Span’s 2019 article discussing the market par-
ticipant exception to preemption1 and Ryan McCoy’s 
2022 article discussing regulation of pilot and flight 
attendant rest breaks.2

This article argues that courts have acted prop-
erly in rebuffing overly broad preemption assertions 
and permitting states and localities to establish and 
enforce rules affecting pay and working conditions for 
airline and airport workers.

Overview of Preemption Doctrines Applicable to 
Employment in the Airline Industry
Four Federal Statutes and Relevant Preemption 
Doctrines
Four federal statutes have given rise to preemp-
tion arguments in this area: the Railway Labor Act 
(RLA), National Labor Relations Act (NLRA), Airline 
Deregulation Act (ADA), and the Federal Aviation 
Administration Authorization Act of 1994 (FAAAA).

The RLA and NLRA govern relations between 
unions and employers. Among other things, they 
establish processes for workers to join unions and 
for unions and employers to make and enforce col-
lectively bargained agreements with each other. The 
statutes may therefore preempt efforts to regulate 
union-employer relations and union-organizing activ-
ity, as well as strikes, picketing, and other economic 
pressure strategies by workers, unions, or employers.

In particular, the Supreme Court has recognized 
two main labor preemption doctrines.3 The first, the 
Garmon preemption, applies to regulations of “activity 
that the NLRA protects, prohibits, or arguably protects 
or prohibits.”4 Under the Garmon preemption, for 
instance, a state was barred from imposing additional 
penalties for violations of the NLRA.5 The second doc-
trine, the Machinists preemption, holds that states 
and localities cannot regulate “conduct that Congress 
intended to be unregulated”—that is “conduct that 
was to remain a part of the self-help remedies left to 
the combatants in labor disputes.”6 This doctrine has 
been applied, for instance, to bar a state from prohib-
iting union members from engaging in a concerted 
refusal to do overtime work.7

Though the Garmon and Machinists doctrines were 
developed under the NLRA, the same general prin-
ciples apply under the RLA, which governs railroad 
and airline employees. In addition, under both statu-
tory regimes, federal law generally preempts state-law 
causes of action that require interpretation of collec-
tive bargaining agreements.8

The ADA and FAAAA may also preempt state and 
local action. The ADA explicitly prohibits states from 
enacting or enforcing laws “related to a price, route, 
or service of an air carrier.”9 Congress’s “overarch-
ing goal” in enacting the ADA was to “help[] ensure 
transportation rates, routes, and services that reflect 
maximum reliance on competitive market forces, 
thereby stimulating efficiency, innovation, and low 
prices, as well as variety and quality.”10 Through the 
statute’s preemption provision, Congress sought to 
prevent states from “undo[ing] federal deregulation.”11 
In nearly identical language, the FAAAA prohibits 
states from enacting or enforcing laws “related to a 
price, route, or service of any motor carrier . . . with 
respect to the transportation of property.”12

Though seemingly straightforward, these prohibi-
tions in the ADA and FAAAA require a detailed and 
context-specific analysis. This is because, as a fed-
eral appeals court has observed, “the key connector 
in the statute—‘related to’—is highly elastic, and so 
of limited help, given that countless state laws have 
some relation to the operations of airlines and thus 
some potential effect on the prices charged or services 
provided.”13 Below, we expand on the ADA/FAAAA 
preemption test as applied to employment regulation.
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Market Participant Exception
Regardless of the asserted source of preemption, states 
and localities are not subject to preemption when they 
act in a proprietary capacity rather than a regulatory 
capacity. Often referred to as the “market participant 
exception,” this doctrine arose in Building & Con-
struction Trades Council v. Associated Builders & 
Contractors of Massachusetts /Rhode Island, Inc. (Bos-
ton Harbor).14 In Boston Harbor, the Supreme Court 
distinguished between government “regulation” and 
governmental “interact[ion] with private participants in 
the marketplace.”15 In a regulatory capacity, the gov-
ernment “performs a role that is characteristically a 
governmental rather than a private role” and “is more 
powerful than private parties.”16

In assessing the application of the market participant 
exception, federal appellate courts have generally asked 
two questions:

• (1) Do the government’s actions “essentially 
reflect the entity’s own interest in its efficient 
procurement of needed goods and services, as 
measured by comparison with the typical behav-
ior of private parties in similar circumstances”?17

• (2) “[D]oes the narrow scope of the challenged 
action defeat an inference that its primary goal 
was to encourage a general policy rather than 
address a specific proprietary problem?”18

Courts have held that this test is “disjunctive[],” 
meaning that government action should be upheld 
as long as it passes muster under either of the two 
inquiries.19

Notably, in assessing whether government action 
constitutes market participation, courts do not con-
sider the subjective reasons for that action.20 That 
approach is consistent with the Supreme Court’s 
admonition that “[j]udicial inquiries into legisla-
tive or executive motivation represent a substantial 
intrusion into the workings of other branches of 
government.”21

Preemption Challenges to Employment-Related 
Laws and Policies
Over the past decade, courts often have been con-
fronted with preemption challenges to state and local 
action in the employment arena. In most cases, courts 
have rightly rejected those challenges.

As the Supreme Court has held, the preemption 
analysis starts with the assumption that, “in fields of 
traditional state regulation . . . the historic police pow-
ers of the States were not to be superseded by the 
Federal Act unless that was the clear and manifest 
purpose of Congress.”22 Relations between employees 
and employers constitute one such area of traditional 
state oversight. Long before the passage of the first 
federal labor and employment laws in the 1920s and 

1930s, labor and employment were typically governed 
by state common law and statutes.

Rejection of ADA/FAAAA Preemption
As to ADA/FAAAA preemption, although the Supreme 
Court has not yet decided a preemption challenge to 
employment-related law or policy under those stat-
utes, circuit courts have reached a general consensus 
that the ADA and FAAAA have limited application 
in that area. For instance, at least four circuits have 
rejected preemption challenges to state and local 
wage-related laws.23

In reaching these decisions, 
the circuit courts have held 
that “laws that affect . . . the 
carrier’s relationship with its 
workforce” are less likely to 
be preempted than “laws that 
affect the carrier’s relationship 
with its customers.”24 This is 
because the ADA and FAAAA 
are primarily “concerned with 
. . . the services [the industry] 
provides” and not the “inputs” 
such as “labor, capitol, and 
technology,” which “have too 
remote an effect on the price 
the company charges, the 
routes it uses, and service out-
puts it provides.”25

Further, as these same courts 
have recognized, employment 
rules rarely “mention carrier 
prices, routes, or services,” 
which is a trigger for ADA/
FAAAA preemption.26 Nor does a typical employment 
rule “bind[] the carrier to provide a particular price, 
route, or service” or “directly regulate how a carrier’s 
service is performed.”27

These courts have also recognized that preemption 
is unlikely to apply to generally applicable laws, such 
as laws applying to most or all employers in a state or 
local area.28

Finding of ADA/FAAAA Preemption
Nevertheless, courts have sometimes found ADA/
FAAAA preemption of an employment-related law. 
There are two such circuit court decisions, both 
decided by the U.S. Court of Appeals for the First Cir-
cuit. Those cases appear at first glance to be outliers, 
but they can be explained by distinctive features of 
the state action at issue.

First, in Schwann v. FedEx Ground Package System, 
Inc., the First Circuit struck down a state law providing 
that an individual can be considered an independent 
contractor only if the person performs a service “out-
side the usual course of the business of the employer” 
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(among other requirements).29 The court reasoned that 
the state law dictated the choice of whether to provide 
delivery services directly or through an independent 
contractor, in violation of the FAAAA. However, as the 
court recognized, the state law at issue was unique in 
making this factor dispositive as opposed to making it 
one consideration among many.30

Second, in DiFiore v. Am. Airlines, Inc., the First Cir-
cuit found a state tip law to be preempted as applied to 
baggage handling fees.31 The law provided that employ-
ees were entitled to any fee collected by an employer 
that was “designated as a service charge, tip, gratuity, or 
a fee that a patron or other consumer would reasonably 
expect to be given to a service employee in lieu of, or 
in addition to, a tip.”32 The court held that the law was 
preempted because it regulated how airlines displayed 
their prices to customers.33 Again, the state law at issue 
in DiFiore appears to be unusual: to our knowledge, no 
similar case has arisen.

Rejection of NLRA/RLA Preemption
As discussed above, the NLRA and RLA provide another 
source of potential preemption. These statutes, unlike 
the ADA and FAAAA, directly pertain to the employ-
ment relationship. However, the scope of the NLRA and 
RLA is narrow, relating specifically to union-employer 
relations and other employee collective action. Accord-
ingly, the Supreme Court has held that federal labor 
law does not preempt “minimal labor standards,” such 
as requirements to provide specified pay or benefits.34 
Further, the NLRA and RLA generally do not apply to 
independent contractors. Thus, state action in that area 
is also unlikely to be preempted.35

Rejection of Preemption in Proprietary Situations
Finally, there is a long history of both private parties and 
governmental entities acting in a proprietary capacity to 
impose labor standards on parties with which they inter-
act in the marketplace. For instance, for decades, public 
and private construction projects have used project labor 
agreements, in which they establish labor standards 
for firms performing work on a construction site, often 
requiring that such firms be unionized. In Boston Har-
bor, the Supreme Court held that such agreements are 
not preempted by federal law.36

California’s Meal and Rest Break Law and LAX’s 
Labor Peace Policy
Two recent U.S. Court of Appeals for the Ninth Cir-
cuit preemption decisions have been the subject of 
criticism in this publication. These cases rejected 
challenges to California’s rest break law and to the 
labor peace policy at the Los Angeles International 
Airport (LAX). In our view, those challenges were 
correctly rejected, just like most other preemption 
challenges to employment laws and policies, as dis-
cussed above. Notably, in both cases, petitions for 

rehearing and for review by the Supreme Court were 
denied without noted dissent.

California’s Meal and Rest Break Law
First, the Ninth Circuit correctly rejected an assertion 
of ADA preemption regarding California’s meal and 
rest break requirements in Bernstein v. Virgin Amer-
ica.37 In line with the circuit consensus described 
above and its own prior precedent,38 the court held 
that “background regulations . . . such as prevailing 
wage laws or safety regulations” are “several steps 
removed from prices, routes, or services” and do not 
“bind[] the carrier to a particular price, route, or ser-
vice and thereby interfere[] with the competitive 
market forces within the industry.”39

Critics of the Bernstein decision have wrongly 
claimed that it was contrary to “well-established U.S. 
Supreme Court precedent” and “create[s] a circuit 
split in which the Ninth Circuit is a rogue actor.”40 As 
to Supreme Court precedent, the Court’s prior ADA 
cases have analyzed state laws directly governing how 
airlines interact with consumers—for example, adver-
tising of prices and frequent-flier programs—which 
is the core concern of the ADA.41 An employment 
regulation, such as the one at issue in Bernstein, is 
distinguishable because it does not directly relate to 
this core concern. Indeed, as discussed above, the cir-
cuit precedent forms a general consensus that ADA 
preemption rarely applies in the employment arena. 
Thus, Bernstein is not an outlier; on the contrary, had 
the Ninth Circuit struck down the meal and rest break 
law, it would have departed from the consensus. The 
only counterexamples appear to be the First Circuit 
decisions in DiFiore and Schwann, but, as discussed 
above, those cases arose from unique circumstances.

Advocates for a more expansive preemption regime 
suggest that a state or local employment law should 
be preempted whenever it has a “significant impact” 
on prices, routes, or services. To be sure, the Supreme 
Court used the term significant impact in Morales v. 
Trans World Airlines, Inc. when describing why state 
regulation of airline advertisements is preempted 
under the ADA.42 However, that case involved direct 
regulation of the airline-consumer relationship.

Nothing in Morales or any other Supreme Court 
opinion suggests that preemption should apply to any 
law whose downstream effects on prices, routes, or 
services are significant when that law has no direct 
connection to those core concerns of the ADA. And 
if that test were adopted, it would appear to bar 
every state law imposing substantial costs on airlines 
because increased costs could necessitate increased 
prices. Courts—even the First Circuit—have correctly 
rejected that overbroad conception of preemption. In 
DiFiore, the First Circuit held, “We do not endorse [the 
airline’s] view that state regulation is preempted wher-
ever it imposes costs.”43
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The employer in Bernstein also asserted preemp-
tion based on federal regulations addressing flight 
attendant duty and rest periods.44 The court rejected 
that argument because, among other things, California 
law did not conflict with any federal requirement.45 
The employer in Bernstein did not pursue this issue in 
its petition for certiorari.46

Finally, we also note that the allegedly disastrous 
effects of California’s law on airlines appear to be 
overstated. For instance, the district court noted that 
Virgin America’s own estimate of compliance costs 
was only $100 per flight.47 Furthermore, the district 
court permitted the plaintiffs to pursue claims only for 
time actually spent in California.48

LAX’s Labor Peace Policy
The Ninth Circuit also reached 
the correct result in Airline 
Service Providers Ass’n v. Los 
Angeles World Airports, where 
it considered a rule requir-
ing certain service providers 
at LAX to enter into a “labor 
peace agreement” with any 
employee organization that 
requests one.49 Such agree-
ments were required to include 
provisions prohibiting pick-
eting, boycotting, stopping 
work, or other economic inter-
ference.50 The policy did not, 
however, require that the ser-
vice providers collectively 
bargain with or recognize 
any labor organization as a 
representative of employ-
ees—only that they reach a 
labor peace agreement with 
a labor organization request-
ing one.51 The Ninth Circuit 
rejected the preemption chal-
lenge on the grounds that the 
city was acting as a market par-

ticipant. Specifically, LAX had a commercial interest in 
“avoid[ing] disruption of its business” through strikes, 
pickets, or work stoppages.52

In seeking Supreme Court review, the challeng-
ers argued that the Ninth Circuit wrongly allowed the 
market participant exception to apply where the gov-
ernment is not directly procuring goods or services. 
But the exception has never been so narrowly cab-
ined. Under Boston Harbor, the point of the doctrine 
is to distinguish between when the government acts in 
its regulatory capacity and when it exercises its “pro-
prietary interests” in “manag[ing] its own property.”53 
Private parties engage in market activity even when 
they are not directly procuring goods or services, and 

the government should be allowed to do so as well.
Indeed, as the Solicitor General noted in oppos-

ing certiorari, state and local governments participate 
in commercial markets in several respects beyond 
procuring goods or services, including by owning 
property and financing construction projects.54 Thus, 
the market participant exception does not “stop at 
the boundary of formal privity of contract” and may 
encompass “economic activity in which the [govern-
ment] is a major participant.”55

Good Public Policy: Broad Leeway for States/
Localities to Set Labor/Employment Standards
In rejecting preemption challenges to workplace regu-
lation, courts have advanced good public policy. State 
and local governments are often in the best position 
to assess the needs of workers, and the corresponding 
responsibilities of employers, in their own geographic 
area. Furthermore, local government bodies can be bet-
ter held accountable by stakeholders on such matters.

By contrast, federal law is often slow to react to the 
economic realities of work—for instance, the federal 
minimum wage has not increased in over 13 years,56 
and workers continue to lack entitlement to paid leave 
under federal law.57 Furthermore, federal laws gen-
erally fail to account for regional differences such as 
cost of living. State and local governments, however, 
have shown over the last several years that they can 
respond to the changing needs of the workplace while 
also accounting for geographic-specific factors.58

In addition, federal law has fallen behind the 
evolution of how work is performed. Increasingly, 
employers classify workers as independent con-
tractors—particularly those employed in the “gig” 
economy. Against this backdrop, federal employment 
protections have remained stagnant, leaving doubt 
as to the protections afforded workers with nontra-
ditional employment relationships. By contrast, some 
state and local governments have adapted to these 
new forms of work and provided needed regulation 
that accounts for the change.59

Similarly, when the COVID-19 pandemic struck, 
the federal government reacted slowly to the drastic 
change that the virus caused in workplaces—doing 
little more than temporarily providing for certain 
enhanced leave rights.60 States and localities enacted 
new laws in response to the pandemic, including New 
York and New Jersey, which set new wage and ben-
efits standards for airport workers in the Healthy 
Terminals Act.61

Conclusion
In sum, except where clearly intruding into areas of 
federal responsibility, state and local governments 
should be free to use their judgment to increase base-
line employment protections, particularly where 
Congress has failed to keep pace with economic 
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change and the evolving nature of work. And that 
authority should be particularly robust with respect 
to workplace policies on government property where 
there is a proprietary governmental interest.
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to 150 four-seat eVTOL aircraft from Vertical Aerospace 
was based on a vision to “provide regional connectivity 
across the first and last 100 miles of the journey.”11

Despite the many opportunities that transborder 
eVTOL services present, significant legal and regula-
tory challenges exist, and these must be thoughtfully 

overcome to ensure smooth integration into the exist-
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